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H           3TtPrti  3Trin  qerT.Order-ln-Appeal  Nos   AHM-EXCUS-002-APP-25/2021-22
fas Date : 11.io.2o2i an ed # anF Date of Issue   27.io,2o2i

3TTIr  (3TPe)  FT  qTffa
Passed  by  Shri  Akhilesh  Kumar,  Commissioner (Appeals)

®\

\`

TT Arising  out  of  Order-in-Orlginal  Nos.14/ADC/2020-21/MLM  dated  04.09.2020,    passed  by  th
Additional  Commissioner,  Central  GST  &  Central  Excise,   Ahmedabad-North

3iiir`ictct7tli  EFT  iTTTT  vi  qffl  Name  &  Address  of the Appellant  / Respondent

Appellant-   M/s.   Lubi    liidustries   LLF',   Naroda   Road,   Nr.    Kcllyan   Mills,   Ahmedaba(l-

380025.

Respondent-Additional  Commissioner,  Central  GST & Central  Excise, Ahmedabad-North

E*  rfu  gw  3TtPrd  c;Ttrr  ti  3]fliTtT  3T€ffl  q7ffl  i  ch  qF  gH  3TTt¥r  EF  rfu  q9]Tftapfa
TtTTT  TIP  malt  3rfun  th  3Ttfti]  z]T  glfl&iuT  3TTa¢T  uiBff  iFz  fliFi]T  i I

Any  person  aggrieved  by  this  Order-ln-Appeal  may  file  an  appeal  or  revision  application\  as  th
one  may be against such  order,  to the appropriate authority  in the following way  :

eTT¥a v¥zFTv tFT giv crriH

Revision application to Government of India  :

(1)          tRE  i3iqii{T  gas  3Tfafin,   1994  tft  €Ti{T  3Tffi  iffij  atTTT  iiT[  FFTal  t}  ck  i  Tqttifi  i]T{i
stHrm  a   HeFT  trnItF   t$   3ife   TTit&TUT   3TTin   37cPrF   ufir,   i]TT€r  iiiiF7T¥,   the   7TFTFT,   FT\
faiTTTr,    alch  Ffca,  th  aq  `TtFT,  iTffi  T]iTt  T€  fan     iioooi  al  d=t  qTfl  tTTf±T I

(i)            A  revision  application  lies  to  the  under  secretary,  to  the  Govt   of  India,  Revision  Application  uni
Ministry  of  Finance,  Department  of  Revenue,  4"  Floor,  Jeevan  Deep  Building,  Parliament  Street.  Ne
Delhi  -110  001   under  Section  35EE  of the  CEA  1944  in  respect  of the following  case,  governed  by  flrs

proviso  to  sub-section  (1)  of Section-35  ibid

(ii)           qfa   TTia   J}   FTPr   EF   FFTa   i}   Giq   tit   FTPr   q5T{-art   vi   fan   iTngiTrTT   tlT   37iq   t75T<¢iri   [\
fan    qu8TTTR a  iFr}  quorTT{  i  qTtT  -d  TUTrri  gT  rd  i,  FT  fan  i7i]aniT  tit  iTu€ii  tt  at  tit
t5Tch i " fan .Tuanii a a TTtT tfl  ITiin..i} anFT * a I

(il)           ln  case  of any  loss  of goods  where  the  loss  occur  in  transit from  a  factory  to  a  warehouse  or t
another  factory  or  from  one  warehouse  to  anc)ther  during  the  course  of  processing  of  the  goods  in
warehouse or in  storage whether  in  a factory or in  a warehouse,
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©            HI`ct   ts   Fr3{   fr{fl    `rig    tii    Ha¥i   i   ri{rffaii    itic,i    ii\J   t!!    Hi-d   E6   ranirfui    a   u\Tdri    ¥SiEF   zF-I,a   Ttici   qJ{   t3t\TiF`|

¥`[ch   a  iia€   cF   tiTiTa   4  Tin  `tTi{d   tF   dii=<   ttf7tit  -`i¥   {il   ijij9i   fi   ftiiiraiT   a  I

(A)        In  case  of rebate  of duty  of exclse  on  goods  exported  to  any  country  or territory  outside
lndla  of on  exclsable  material  used  in  the  manufactiire  of the  goods  whlch  are  exported
to  any  country  or territory  outside  India

(¢j)             tTfa   g-ch   ,w   ij]IIT,i   lch`J   la„  `III<d   c$   6riE{<   (imd   all   `i*-f,H   thi)   t]tii-d   ffrtii   IFTi   iii-ct   -EH

(EJ)         hi  case  of goods  exported  outside  India  export  to  Nepal  or  Bhutan,  without  paymellt  of
duty.

jrtaq   uilTTi:-+   45t   \iTTirF`;i    9j-`itF   zi   iijTri]rri   t6   rd\T   ull    €-{i€l   TB(ee   i]rFT   zft   TT{   a   Gn{   ¢-{t   3Ti-afl    uii   -sl2 1   €TT\Ji   T`rq

g=[iSfapFen(,:;Fd`:1lgtFT,   31¢Tch   a   dT1;I   uTtTcl   ch   `MH   Ti{   ffl   di€   i   reed   3+f€tFrciH   (T2)   1998   tlifl   log   d|`T

(c)         Credit   of   any   duty   allowed   to   be   utillzed   towards   payment   of   exclse   duty   on   final
products  under the  provisions  of this Act or.the  Rules  made  there  under and  such  order
is  passed  by the  Commlssloner (Appeals)  on  or after,  the date  appolnted  under Sec  109
of the  Flnance  (No 2) Act,1998.

(1)           an  i3iLffi   grF   (3Tftd)   faniq-cft,   2Ooi   -c6   faITH   9   ¢   6TdirIT  fafae€   5rqH  {Ten  -€"   fi   ch   ufatH   q,

%fgFT3tli;9iTrifoHqT``|ITi¥'t,¥Rf,%Rffi=P{?"an@,:T€chch_,flHg{ts&dfl-d3rSrirLfqfatl€#335T_§Th¥;aj#qrfuT6?u„{:I,=
a   wF  t6   tiT9T  €t3iliL6   to-chTl   cbi  uta  itt   Efl-fl  -tiifE\  I

The  above  appllcation  shall  be  made  in  dupllcate  ln  Form  No   EA-8  as  speclfied  under
Rule,  9  of Central  Excise  (Appeals)  Rules,  2001  within  3  months from  the date  on  whlch
the  order sought to  be appealed  against  is  communlcated  and  shall  be  accorripanied  by
two  copies  each  of  the  010  and  Order-ln-Appeal.  It  should  also  be  accompanied  by  a
copy of TR-6  Challan evidencing  payment of prescribed fee  as  prescribed  under Section
35-EE of CEA,1944,   iinder Maior Head  of Account

(2)          r=an  3TraTi  t6  -`TTq   -ulti  {]an  TZFq   Tap-dLi  -villa   {u   d-+iil   CFT  Et  ch   `|qa   200/-qfr`+  `jJ"I-i   \I`>i   „ilv
3fr{  tFTEi  fli5]TT  {d5-q  \T7j5  dTa   ti  fflrfl  -d  -d`T   iooo/   -     -cFi  inl`]  '5iiiFT   asl   cFTr¥ I

The  revision  application  shall  be  accompanied  by  a  fee  of  Rs 200/-  where  the  amo``.int
involved  is  Rupees  One  Lac  or  less  and  Rs  1,000/-where  the  amount  involved  is  more
than Rupees One Lac

th  ¥jcaf,,  z6ij;flu  i3FTi-ti  ¥TcrfT5  tTq  ticmFi  3]`an-i'  fflqrfeTzt,-{u[  t6  iTfa  tlfrct -

Appeal to Custom,  Excise,  &  Service Tax Appellate Tribunal

(1)              -jFjitq  t}ffltiq   i)I-¢=b   3TfiffiIT+I,1944   -ctl   €lTi!135-di/35--r€   -C6   3tclrLfi  --

Under Section  358/ 35E of CEA,1944  an  appeal  lles to   -

(t;)           trfflFdica   [ified-i   2   (1)   ch   i   -ddl\J   3i.!iu{   c6   3]tTizii   cTpl   3Tffict,   3Ttlt-dt   E6   tTTiTd   ti   `frIT   €jorTF,   -tj;i-dt2i

iTflrE]   gi=h  `TF  -dqrtr5t  3iifliflti  QmaTR-tfT\rur  (faepe)  ctl   Ttf±tiiT  glflq  fflch-T,   tjTFT¢I-di-a   i  2n`' J]Tan,

aiap  an]  ,3Tv{aT  ,faTtT-,3rFTi=raia - 380004

(a)        !n°d tf|:oY:Sathrue£'a°,ra:hbaewn::,;:acr:Sat:GTrsdh::Chs:g:r:irhvLC:dTaabxadAPP3e:I::eo4T":nu::'s:C:fs:pAPTe)afst

other than  as  mentioned  in  para-2(I)  (a)  above.

\      |._-`-i
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The  appeal  to  the  Appellate  Tribunal   shall   be  filed   in   quadruplicate   in  form   EA-3   as

prescribed    under    Rule    6    of    Central    Exclse(Appeal)    F`ules,    2001     and    shall    te
accompanied  against (one which  at least should  be accompanied  by a fee of Rs  1,000i'-,
Rs.5,000/-and  Rs  10,000/-where  amount  of duty /  penalty  / demand  /  refund  is  upto  5
Lac,  5  Lac to  50  Lac  and  above  50  Lac  respectively  in  the form  of crossed  bank  draft  in
favour  of  Asstt   Registar  of  a  branch  of  any  nominate  publlc  sector  bank  of  the  place
where  the  bench  of  any  nominate  public  sector  bank  of the  place  where  the  bench  ')f
the Tribunal  is  situated.

(3)         qf±  gil  3Trin  i  -cF±  ]id  3TTckft  tFT  TiTTTtt¥r  EttiT  3  ITt  5rE;fro  iF  3in  ti  fat;I  tbt{T  fin  TTtITT  FT`rctiTi
an  a  ffu  qTqT  TTR\T  gi]  tTap  t6  jtft  IrJ  +Tt  ft  TaaT  tr#  at  a  act  f}  far  q9Ift€Tfa    `iTTttEftzT
q"Tffro  al ap  3ritiT  ui  #tq  TTTtFii  tTi\  \rtH  3ndfl  ffrIT iITrfiT  a I

ln  case  of the  order  covers  a  number  of order-in-Original,  fee  for each  01.0   should  be

paid   in   the   aforesaid   manner   not  withstanding   the  fact   that   the   one   appeal   to   the
Appellant  Tribunal  or  the  one  application  to  the  Central  Govt.  As  the  case  may  be,   is
filled  to  avoid  scriptoria  work  if excising  Rs   1  lacs  fee  of Rs  100/-for each

(4)T¥FrfugTifg;Rg£7°m%ananRT¥:h5fr3ITL£¥]5fl¥=fy'HSan3Tapfa#ug{to.fi¥o3FTRffl¥:;:}€;',`=

fas FTTT drT "fuJ I

One copy of application  or 0,I.0.  as t`he case may be,  and the order of the adjournment
authority shall   a  court fee  stamp  of  Rs 6  50  paise  as  prescribed  under scheduled-I  Item
of the court fee Act,1975 as amended.

(5)        Eq  dr  rfu  lnTal  qi  fiqapT  ed  qrd  ffuqt  zfft  \tlt{  .fl  ezm  3TrEFffia  fa5z]T  t"tii  a  ch  th  g-t;T5,
tEN saniIFi  ¥ff  qu tiqitFT 3Trmq  fflfflfatFquT  (q5Taliaia)  fin,  1982  it  fft € I

Attention  in  invited  to the  rules covering these and  other related  matter contended  in  the
Customs,  Excise  & Service Tax Appellate Tribunal  (Procedure)  Rules,  1982,

(6)        th  g:ed5,  rfu  ilRTT  gas  `i-d   fitmFi  3ifldiq  i"TtazFw  (fife)`  75  Eflt  3T`ftal  EB  qiiTd  i
dr in (Dt`iminti)  T{tT    a3 (iJi`m`it\ )  tTiT   io'7i,  q± tFT  ar]T  3Tfan a I Frife,   3rfaifiFT qF 6rm   tj

qi{tgStrtr     a    I(Section   35  F  of the Central  Excise Act,1944,  Sectlon  83  &  Sectlon  86 of the  Flnance  Act,

1994)

;a!;:;ffir3qTaQ.r5F3irgiva;{*3ife.3nffrogiv''rfuRrfu"(I]u[\;I7t`iii:\iitit`ti)-

(i)           tb't,t,£z„„j zF3 iii7 a7aF fachRH rfu.

(ii)        fin7rFTrfuarffarfuuftr,
(iii)      eife:?:rf}afan*fa"t,*aiiTaqrftr

I,    qF tF ant 'afir 3TtftH' # qiE.a T± enTi a €aan a. 3Ttha'  €Tl€gi=i  ,t,i;1  a fa`T q± Qr* den fanT rdrryi ;.,

For  an  appeal  to  be  filed  before  the  CESTAT,10%  of the  Duty  &  Penalty  confirmed  l`y
the  Appellate   Commissioner  would   have  to  be   pre-deposited,   provided   that  the  pre-
deposit amount shall  not exceed  Rs  10  Crores.  It may  be  noted  that the  pre-deposit  is  a
mandatory   condition  for  filing   appeal   before   CESTAT,   (Section   35  C  (2A)  and  35  F  of  the
Central  Excise  Act,1944,  Section  83  &  Section  86  of the  Finance  Act,1994)

Under Central  Excise and  Service Tax,  "Duty demanded" shall  include
(i)           amountdetermined  undersection  11  D;
(ii)          amountoferroneous  cenvatcredittaken,
(iii)         amountpayable  underRule6ofthe  cenvatcredit  Rules

Eu   giv  3Tratr  aT  qfa  3TitF  qTfQiRT  aT  q7ap  giv  QOTiFT  3Ttii]T  Q.raf  ZIT  aug  farfu  a  al  rfu  fir  7w  a.T75

a;  i0% g7iap vy 3it all affl aiJ.B faarffa a aa Fug a7  i0% apraTa FT rfu en rfu  *1

~  J`:'7  Th

\,,

/I    :,     i---, /           '

-.`_     i    ~,/

In view of above,  an  appeal  against thls order shall  lie  before the Tribunal  on  payment of
of  the  duty  demanded  where  duty  or  duty  and  penalty  are  in  dispute,  or  penalty,  whe'.e

y  alone  is  in  dispute  "



I   No  G^l'l'L/C()M/Sll'/1099/2020  ^iiijt`al

ORDER IN  APPEAL

lhls  appeal   has  been  flled  by  M/s.  Lubi  lnclilstrles  I_I.P,   Naroda  Roacl,   Neal   Kdlyan

Mills,   Ahmedabad-380025   (Hi   sliort   'af)pe//t?/7f`)   iigaHisl   the   010   No.    14,JADC/2020

21/MLM    dated    04.092020    (in    short    '/;r74)i;gr7€d   o;-t/a/`)    passed    by    the    Aclclitional

Comiiiissloner,  Central  GST,  Ahmedabad  North  (  In  short  ` the ac//{/c/;cc7f/ng a4/f/Jo//fjz  '  )

2.           The  facts  of  the  case,   in  brief,  are  that  during  the  course  of;`iicllt  ct)nductecl  on

tht`  rc`cords  of  dppeHanl  l]y  the  officei s  of Cential  GST  Audit,  Alimedcibad,  on  veiificdtion

ot   ruiancial   records   of   the   appellalit   for   the   I-.Y.   2014-15   lt>   F.Y    201718   (iir]to   Juiie,

2017),   It  was   iiotlced   that  they   had   lncilrred   expel`,ses   towc)I-cls   w()rks   contra(l   servlte

received  for  constructlon  of  new  biiilding  at  tl`eir  varlous  ui`Its,  wliit`h  wf``  In   lhe  natine

of  oiiginal  work    On  detailed  scrutiny  ot  the  dociHTieiits  prt]videcl   I)y  the  ar)piillaiil  diicl

()il   lecor`clliatlon  of  the  expei`ses   IIlculred  agalrist  w()I ks  c()Illla( 1  seivi(a   (orl(ju`cjl  w()I k)

as   shown   in   tl`en-1uiaiiclal   recoids   vis-a-vis   the   value   shown   Hi   Sl-3    retiol`s,    It   was

noliced  that  they  had  short  paid  service  tax  to  the  tune  of  Rs.5,80,883/-   Fuilher,  it  was

also  noticed  tliat  for  tlie  same  perlod,  the  appellant  had  also  Incurred  expenses  towards

Electrlcal  Installation,  Repair  &  Maintenance  (R&M)  of  Building,  R&M  Electrlccil  work  and

R&M  others,  carried  out  at  thelr  varlous  uiiits  undei   works  contlact  service  (()ther  llian

ol iginal  work),  but falled  to  pay service tax  arTiount  of  Rs.78,.16,6'50/-

3.           Audit  obsetved  that  amount  charged  for  supply  ot  materlal   f()I   constructi()n  of

new  buildings  for  executlon  of  original  work  and   the  amount  cliarged   for  servi(.es  like

providing   electrlcal   Histallation  woik,   repaH-&  malntenance  of  electiical  woik,   rer)t`Ir  &

maintenance  of  biiildincj  and  other  miscellaneo..us   repalr  &   malntetiaiice  wolk,   (I()ne  cit

valious  ulilts  of  the  appellant  iuidei   works  coiitlact  seivice  tot   exet iition  ol  work  t)lliiir

thtin  orlginal  work,  would  attract  the  provlsions  of  Section  68(2)  and  Section  6-/  oT  the

Fii`dnce   Act   (F.A)    1994   read   wlth    Riile   2A(ii)(A)   of   the   Servlce   tax   (Deteliiilnatlon   of

Value)  Rules,  2006   The  appellant  being  a  Limited  Company  and  service  recirjient  weie

liable  to  pay  50°/o  service  tax  on  40%  of the  amount  charged  for  works  contract  (t)rlgll`al

work)  and  500/o  selvice  tax  on  700/o  of the  amount  charges  in  respect  of  works  contract

(otliei. than  origiiial  work),  under  Reverse  Charge  Meclianism  (RCM)

4.           Based     on     audit     observations,     a     Show     Cause     Nolice     (S(N     toi      brevlly)

No.VI/1(b)CTA/Tech-38/SCN/Lubi    Ind/2019-20    dal.ed    14.Ilo 2019,    was    Issued    tQ    the

appellant  invok.ing  extended  period  and  proposing  to  consicler 40%  of  the  tot.il  am(junt

of   Rs.1,1l,33,651/-pald   to   various   service   provlders   durlng   the   perl()cl   A|jlll,   2014   lo

june,  2017,  as  taxable  value  uilder  Worl(s  Contract  (()iiginal  w()rk)  ancl   /0  tx,  ()(  tlic  tt)tal

tiiT`ount   of   Rs.15,86,71,749/-patd   to   var.lolls   selvlce   providets    lowaids    llie    Eli`ctilcal

lnstallatlon,  R&M  of  Building,  R&M  Electrical  work  and  R&M  others,  calTiecl  out  at  tlieir

vaiious  units  as  taxable  value  under  Works  contract  (othei-than  orlginal  woik),  u/s  67  of

the  Filiance  Act  (F.A)  1994  reacl  with   Rule  2A(ii)(A)   of  the  Service  tax  (Determlnallt]ii  of

Value)     Rules,     2006;     proposlng     recovery     of     iinpaid     servlce     tax     aniountHitj     t()

Rs.5,80,883/-   a(jainst   works   contract   service   for   ougllial   work   and   Rs.78,46,650/-

agaHist  works  coiitract  service  for  otlier  than  ollglnal  worl(,   l()tallng   lo   Rs.84,27,533/-

under  proviso  to  Sectloli  73(1)  of  the  Flnance  Act,1994  read  with   Sectlon  68(2)  t)l  the

FA.1994   &   Notificatlon    No.    30/2012   clatecl   2006.2021    as   amended,    uiider    RCM,

sing  recovery  of  Interest  under  Sectlon  7r>  of  the  Act  iblcl  on  the  t(]lal  amoiiiit  &



l=,No   G^lJIJI  /C()M/:;T  1'/I 09t)/702()   ^|ii)(i  il

Impositlon  or  ijelially  u/s  78(1)   for  supi)rpssilig  tile  value  oT  ltixril)It-`  c`t`Ivit e  with  lult`Iil  (t7

evacle  i]aymelit  of  selvlce  Lax,  was  also  I)roi]osecl

5.             The   saicl   SCN   was   acljudlcate(J   by   uie   acljudicatuicj   ciulliouly  vl(le   tlie   Hn|iiisjuecl

oi(,lei,   whel€.in   lie   orcleiecl    lo   (onsiclel    40%   of   tlie   alTioiliil   o(    I{t,I,I   I,3`3,(j']l/      I)tii(l    1o

val Ious  c,eivlce   provi(Jers   towarcls   the   bcoiulclHicj   ci(lclilional  woi k   ((ii I9ui,il  wol k)  c]s   ltixtiljlti

vtilile     iuiclel      Worlo     Conllact     (ougHial     wotk)     tintl     7()%     tjr     Llie     \oltil     tiiiitjuli\      t>r

Rs  15,86,71,/4tJ/-paicl   lo   valious   service   I)rovlcleis   towcilds   I-Iecluttil   IH:,ltilltilit]Ii,   l{t`'"

or  BuilclHig,   P\&M   Electl-Icai  work  {iiid   R&M  olhel-s,  as   liixcil7l€]  v{]IiH?  ili\cler   Wt>ik``  tt)Iio€]cl

(othel-tllaH   orlguial   woll()   done,   cllu-Iiig   lhe   I)euod   ^ijlil,   7014   to   liuic),   7()i  /       11()   ,ilr,o

coliTiinied    selvice    lax    delTiancl    ol    Rs.5,80,883/~     ag€]iosl    woikr]    (()iillt'.itl    sei\;I(e    rol

ougHitll   wolk   allcl   servlce   lax   or   Rs.78,46,650/-i,igauisl   wolk`r,   (`oolia(.I   seivl((-`   olli(v'

than   oiiguial  woi k  (/o/a///7g  fo  Rf,c9/,/7,_'t-`?`3/-/  lo   I)e   let(]veied   cilongwith   II`ler€`c,l,   :in(I

also  Hliposecl  ec|luvalelil  pellalty  oT  Rs.84,27,533/-lI/s  78(.1)  oo  llie  ai)I)elltint

/

6.             Aggrleved  wlth   tlie   lmpugiied   orclei,   tlie  appellanl   prereuecl   the   I)ieseltl  tiij|)c`til,

in imal IIy  on  followu'`g  cjro\uicls

®

p      llie   seivices   provicled   by   M/s.   Sallsh   I(umal,   M/s    Jlitllivl   [ng(j    &   Coi\sllur`Uoli,

M/s    Vijaykilmar  T.Yaclav,   M/s    Khe,llieswal   -llaclers   elc   was   iit)I   in   llie   nfil\ii(.   o[

woiks   contract   service   as   lhele  Wcis   Ilo   tiaiisTel    oT  I)I()iicity   iii   tjtxMlt,   II]volvt`tl   ii'

excculi()n  or  Uie  woilts  lJy  these  ronlraclois

>     Wiitlen   conllacts   wele   o()l   sul)nilllecl   lJelole   lhe   cicljucllcri\u`g   tiiilliollllet,   tu   oo

wlltteli   contracts  ware  enlelecl   wllli   lhese  service   I)rovi(lers,   heiice   ii()i  I)r()\;I(lecl

However,  copies  oT  aH   bHls  f*  illvolces  have  been  submilte(I   cluung  a(ljilclit-aUon

ancl  with  the  present appeal  also

>      The  value  ot  the   Laxable  r,eivite   has  bee.n   auiverl   on  tile   I){islq  t)f  llie   (I{julr`  .)iicl

valiie   oT  the  assets   &  pioperlies   shown   ui   lhe   riiitiricltil   leroicls      I  Iowc.vtL"   clc`lziilt,

oT   rY     201_5    ](]   was   exclilclecl   as   toTiii]arisoii   or   rHialitltil    iecoitl`   {'*    sci\;Ire   ltix

I)alcl    as    sl`own    lil    ST-3    ietLlrns,    woiilcl    sht]w    a    iiftgtiUvti    I)ittuie    whitli    tlr>c`ily

indlcate   lliat   such   com|)tlri5oll   ale   HicoHecl   as   vtilue   oT   ltixtihle   r,civicc   coill(I

nevei  Lie  negalive

>       They   also   ploducecl   col)y  oT  Cllcillele(I   A(c()\lliltiiit's   (€`illll(ti\t]   r(`Ili(yu"   lh,j`   |hti

tip!)eUali`    licis    I)aid    selvlce   1,ix   on    the   vLilile   oT   lh(`   I,c`I\/I"    HHH""d    hy    M/t,

Jhanvl   I  ligHleels  a   Col`stluctlt)u  foi   the  bllls  lssueil  (liHHi(j   "1415   `o  Juliti,   /01  /

aftei       peuiilssible      abatenienl,..   theieTcjie      tlemancl      or      I{s5,80,883/        i`      iiol

sustainal)le.

}`     The   clemaiicl   ot    Rs  78,46,650/     wtis   alilvecl    by   Liltincj    Oip    rlcj""   tot   ciniouli(5

shown  ln  the  finaiiclal  iecoicls  iuiclei   l`eacl  'R&M'   AH  the  I`&M  expemt.s  sliowH  Hi

the   tuianclal   iecolcls   Wele   nol    f()I    woikq   coil\lcict   sc`Ivlo-I  xi7eiiso   u`cullt>(I    l>y

ageticles    like    M/s     Vlkicim    ^     Pia/a|]dU    M/s     Bhtil.iU    rle(luttilt„    M/`,     I,iii\(jut

lliduc`llies,    M/s     Mami    RshaHiicl    Plc   ctintiol   ')e   coiisi(leic`(I    tis    llicy   til(`    ltilx"u

conllactols,     uon    &    steel     raljiit-citols      Llticl     llie    ljlll`    t>r    oic`c;ti    ,itjc`|\tit*    ""

examiiiecl,    llic`ii    11   woillcl    hcive    I)cteu    (leal     U`a(    aU    Hi.   €`x|t(`Iiso    uirulit`(I    ""hu

R&M    v\Jeie    iiol     rol     wc7ilz`    colillrict    as    lltilit,tt`I     of    qt]t)tls    i`    n("    IIivolvtitl,    |it`ii(ti

cleniaiiil   or  Rs  78,Z16,(]50/-is  tilso   I\ol  siistallial>Ie

+`      A`      lliere      ls      Ilo      r,Ii()lt^i(„1      le\Jy      ol       shol[/iroli-I)EiynicHi(,      II`l(`I(v,`      rt)iv`("       I)(`

clenialicle(_I

I
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>    AU  payments  weie  reflected  in  the  book  o(  afcoLHits  and  records  hei,ce  inteiit  to

evade   payment   of   servlce   tax   not   established   therefore,    manclatory   penalty

u/section  78   is   not  applicable.   2002(161)ELT  346,   2004(178)ELT  998,   2005   (185)

ELT  421.

7              Personal   hearlng   in   the   matter   was   held   on   27082()21    through   virliial   iTiode

Shu  Amal  P  Dave,  Advocate  and  Slirl  Sudhanshu  Bissa,  Advocate,  appeared  ()n  behalf  of

the  appe!lant  c]rrd  ieiterated  the  submissions  macle  Hi  the  appeal  memc)randum

8.           1   have   carefiilly   (lone   througli   tlle   facts   ancl   clrcumstailces   of   the   case,    the

Impugned  order  passed   by  the  adjudicatlng  authorl[y,   siibmisslons   rTidcle  ln   lhe  cippeal

memoranclum   as  well   as   at  the   tlme   of   personal   lieaung   and   evideii(€`s   dwiilable   on

iecords.   The  major  Issues to  be  declded  under the  present appeal  are  as  under,.

a)    Whether  the  amount  of  Rs.1,11,33,651/-paid  to  varioiis  service  provlder  towards

building   adclitional   work  during  the  period  April,   2014  to  June,20]7,   should   be

considered   taxable   linder  Works   Contract   Servlce   (original   work)   and   whether

appellant  ls  liable  to  pay servlce tax  of  Rs.5,80,883/-under  sald  servlce,

b)   Whether   the    amc)unt   of    Rs.15,86,71,749/-paid    to    various    service    providers

tc>wards   Electrical   Installation,   R&M   of   BLulcling,   R&M   E:ectrical   work   ai`d   R&M

others,  during  the  period  April,  2014  to  June,2017,  should  L)e  considerecl  taxaL)le

value  under  Works  contract  (other  than  oliglnal  work)  and  whether  a|)I)ellan`   is

liable  to  pay  service  tax  of Rs.78,46,650/-undel  salcl  service,

9.            The  adjudicating   authorlty  iipheld   tlie   clemand   and   liability  of  the   aijpellaiit  to

pay  Rs.5,80,883/-   alid   Rs 78,46,650/-   predomiiiantly  on  the  ground  that  the  appellant
cc>uld    not   produce   any   Chartered    Engineer   oi-   Chartered    Accountant   certificate   to

establisli  that  there  was  no  transfer  of  property  ui  goods  Involved   ln  execution  of  the

work.    As    the    appellant    coulcl    not    substantiate    thelr    claim    throu'gh    documentary

evldences,  therefore  considering  the  documents  made  avallable  to  the  audit,  the  nature

of  service  iecelved,  financial  transactions  and  descriplion  of  servlces  mentioned   ln  the

iiivoices,  he  upheld  the  demands  considering  the  services  received  under  works  contract

service.

10         The   appellant   alongw[th   their   appeal   Liie")randiim    have   produce(I   copy   of

Invoices   to   establisl`   that   the   service   received   was   excliisively   Repan    &   Maintei\€in(e

service,  invoices  Issued   by  M/s  Bharati  Englneerlng,   M/s    Satlsh   Kumar,   M/s.  Vijaykiimar

I  Yadav,     M/s    Khetheswar  Traders  elc  were  produced  to  support  theHr  claim   that  the

selvlces  renderecl  were  not  in  nature  of  works  contract,.  involces  issued   by  M/s   Jhanvi

[iigineers  &  Construction  were  prodiiced  in  support  of  thelr  argument  that  the  servlce

tax  has  been  paid  after  permissible  abatement,  tl`ey  also  produced  copy  ot  certlficate

Issued  by  Chartered  Accountant  Jhaveri  Shah  &  Co   ceiiifying  that  the  payments  made/

expenses  inciirred  by  the  appellant  for  tlie  F.Y   20]4-15,  2015-16,  2016-17  were  towards

works   contracts   pertaining   to   work   related   to   adclition    to   bullcllng,    blturcatecl    Into

materlal,   servlces  etc;   that  for  each   Item   in   respect  of  whlch   payiTielil/expenses   madL.

have  been  veritied    Appellant  strongly  contended  that  the  valiie  of  the  taxal)le  service

arrlved   on  the  basls  of  the  flgiures  and  value  of  the  assets   &   propertles  shown   ln   the

-.a

\

:lTTasF|recorcls  canilot  be  coirect  compdHson  since  dH   lhe  exi)enses  inciitrL`cl  ar(i  not

`\-,,,j
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uuder  work  cc)Iill.act  service   heiice  clemallcj   aiiivecl   r,  uicoliecl  tii)d   iliisii`t,\tilnti!~]l(`       I  li(-.y

€)Iso   clalm   lhal   all   the   bllls   allcl   llivol(es   o(   sucli   c()l`\ra(  1()is   v\Jeie   tilr,o   ``ultiiiill(`(I    lo   lh(t

a(ljudlccilinq  allthoi  l[y  bill   were  llot  alinly7pcl  wliile  (le(  I(liiitj   llie  (tic,(`

11.            On   exairilliilig   tlie   Invoices   cili(I   cerllTlcciles,   I    IHicl    iiielil    li\   tii)I)cilltiiil':,   (ii(jun`eul

The  rlppelltlllts   have  clalmecl   lllal  lhey  llacl   I)locluie(I   till   lelevaiil   l)lllr`  aiirl   Hivr)ice`   I()   \lic`

acljudlcating   aiilholity   to   corrolJorate    Lheil    rlaHn    lhtil   tlie   c,elvltes   ie(tiiv(]tl   wem   lit)I

w()Iks    conti-act    as    thele    was    no    (ial`sfe'     or    I)roi)erLy    in    tiliy    got>cls    iiivt]Ivc.tl          lht`

tldjuclicallng   ailthou[y   llowevel    lielcl    Uia(    llie   ai)I)ellaHl   wele   n()l    til)le    I()   sill)sltilititi|(1

[heur  claHTi  thiougli  do(.umentary  evlcJel.Ice    Coiisiclelllig   llie   rtict   lhal,   llies(i  ii`vol(ei  tilicl

cellirlcales    were     liol     protlucecl     berole     the    ticJjiidlcatllicj    aullit]uly    li(`Iite    w(`ie    liol

examlne(I,    theierore    vellflcatloo    ()F    these    clr)cumelils    sul)IniUe(I     lty    LIT(`    tiiii)€`IIt"\I     ui

apijeal   Ploceeding   ls  requH e(i   lo  ascel  lain  col re(~t  raclli€il   I)or,Io()ti   IIi   llie  (.cisci  an(I   mo 11`

Ill    the    contelitlolis    of    the    api)ellalit    Tor    wliich,    I    riii(l     lli,il     llie    i`itillei     li(Jt`tlc,     |tj    I)e

I-emallclecl  tol   col-rying  out  llecesscliy  veiiTlc{ltion.

12.           The  appellaiil   is   clit-ectecj   lo   silbliiiL  tiu   the   !elevalil   cl()culi\en\s   {io(I   (Jc.ltiils   lo   Oit`

a(Jjiicllcallng   autliouly   inclucJHlg   those   submlllecl   Ill   llie   ai]peal   I)rocec`(loicjs,   lil   t,ui)|]oil

of   lheH    contentioiis    Tlie   ac]jildlcatuig   ciuthorily   may   cleci(le   Oie   (tise   cirrc`sh   on   iiir`ills

alicl  accoicliiigly  pass  a  ieasone(l  orclei,  Tollowilig  the  pl inciples  or  lialiutil  |us[it[c`

13.          Jli    view    ()f    al)ove    dlscllssloli,    I    find    lhat    the    lliipucjlie(I    ol(lei     I)tis¢ct(I

ticljuclicatHig     tiLIIIiouly    lieecls    to    he     remfHiclecl     bcick     to     liHn     rt7I     vtiuric{illrtli

(locuii`elils   cincl   verlly   tlie   claHii   Or   lhe   ap|`]ellcinL   aiicl   subsetiueli(ly   tJ(`leuiime   uiti   (tix

I,abil,ly

].4.           Accorcluigly,   tlie   lmpiignecl   oidel    Is   set-tislcle   an(I   ai)ij(itil   ril€.tl   Ivy   tl`t`   tiit|irll{ilil   I

allt]wed   l]y  wtiy  t)r  iemaiicl   lo   the  ol ii/Hial  act)utlictiliiig  aiitlioi IIy  ltji   tlc.t+t,it>ii  t"   llw  t ,i%

afresh.

15.        3Tthnd  gT{T  ati  zR   -di!-  3][[tIT  EiFT  firTu{T  5trckffl  Era-aT  I)   rai-iIT  T]irtiT  iT   I

iheapi)e"edbytheappellantsltllldsdlsl)CJsedoFr"TrTho\'etc''TL

(-r)Ill'lllst,I()ll„(^I)I".,,I.,)

Df'((`           I()/021
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